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[7600-01] 


OCCUPATIONAL SAFETY AND 
HEALTH REVIEW COMMISSION 


[29 CFR Parts 2200 and 2201] 


RULES OF PROCEDURE 
Proposed Rulemaking 


AGENCY: Occupational Safety and 
Health Review Commission. 


ACTION: Proposed rulemaking. 


SUMMARY: The Occupational Safety 
and Health Review Commission pro- 
poses the amendment of certain of its 
rules of procedure, the adoption of a 
new procedural rule governing briefs 
as well as a new subpart governing 
simplified proceedings. The amend- 
ments and the proposed rule on briefs 
are intended to clarify and expedite 
Commission proceedings. The new 
subpart consists of 10 procedural rules 
drafted to afford parties the opportu- 
nity to participate in a less costly and 
more expeditious type of adjudicative 
hearing. 


DATES: Although notice and public 
procedure are not required under 5 
U.S.C. 553 with respect to the adop- 
tion of rules of procedure, the Com- 
mission considers it in the public inter- 
est to obtain public comments on the 
proposal. Accordingly, interested per- 
sons may comment in writing on the 
proposal by submitting written data, 
views, and arguments not later than 
the close of Commission business on 
November 10, 1978. 


ADDRESS: All communications 
should be addressed to: Robert = C. 
Gombar, Counsel for Appellate and 
Administrative Legal Services, Occupa- 
tional Safety and Health Review Com- 
mission, 1825 K Street NW., Washing- 
ton, D.C. 20006. 


FOR FURTHER 
CONTACT: 


Robert C. Gombar, Counsel for Ap- 
pellate and Administrative Legal 
Services, 202-634-4015. 


SUPPLEMENTARY INFORMATION: 
This notice effectively supersedes the 
notice of proposed rulemaking at 39 
FR 4674(1974)' and the advanced 
notice of proposed rulemaking at 41 
FR 26707(1976). All persons are noti- 
fied that no further action shall be 
taken on those earlier proposals. 

Each amendment, the new rule on 
briefs, and the new subpart were 
adopted as proposed rules by a major- 
ity vote of the Commission members 
at an open meeting of the Commission 
held on July 31, 1978. 

The amendments and the new rules 
may be summarized as follows. 


INFORMATION 


129 CFR part 2201. 
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SECTION 2200.51 PREHEARING 
CONFERENCE 


A minor amendment inserts the 
word “settlement” into paragraph (a) 
of this rule. The insertion is made to 
apprise parties that settlement may be 
considered at a prehearing conference. 
The proposed amendment is wholly 
consistent with the general mandate 
of the Administrative Procedure Act 
that parties be afforded the opportu- 
nity to consider settlement. 5 U.S.C. 
554(c) and 556(c)(6). The rule, as 
amended, however, in no way is in- 
tended to restrict the parties’ settle- 
ment considerations to the prehearing 
conference. See §2200.100 Settle- 
ment. 


SEcTION 2200.75 INTERLOCUTORY 
APPEALS 


The purpose of this rule is to estab- 
lish a more structured system for deal- 
ing with interlocutory appeals. Under 
paragraph (b) of the proposed rule a 
party wishing to file an interlocutory 
appeal first must file a request for the 
judge to certify the appeal. The crite- 
ria for certifying an appeal are similar 
to those contained in the interlocutory 
appeal rule governing Federal district 
courts, 28 U.S.C. 1292(b). If an appeal 
is certified, the Commission may hear 
it or may elect to decline the certifica- 
tion under subparagraph (b)(2) of the 
proposed rule. If the judge denies the 
request .to certify the appeal, the 
party may then petition the Commis- 
sion to allow the appeal under subsec- 
tion (c). The criteria for the Commis- 
sion’s granting of an appeal are set out 
in that subsection. 

Paragraph (d) clearly indicates that 
the Commission’s action in declining 
to hear an interlocutory appeal is 
without prejudice to the merits of the 
appeal. Thus, an objection that the 
party sought to raise in the interlocu- 
tory appeal still may be argued if the 
case later is reviewed by the Commis- 
sion pursuant to § 2200.91a. 

The proposed rule contemplates the 
revocation of § 2200.11(b), which per- 
mits interlocutory appeals as of right 
on ruling concerning trade secrets. In 
order to continue to afford protection 
to trade secrets, paragraph (e) pro- 
vides that a request to a judge to certi- 
fy an interlocutory appeal on a ruling 
concerning trade secrets automatically 
stays the effect of that ruling until 
the judge denies the request or the 
Commission rules on the appeal or de- 
clines to hear it. Additionally, if fol- 
lowing the judge’s denial of certifica- 
tion the Commission is petitioned to 
allow the appeal, the ruling also is 
automatically stayed. The stay re- 
mains in force until the Commission 
denies the petition or, if the petition is 
granted, rules on the appeal. Since a 
party whose appeal is denied certifica- 
tion may not necessarily petition the 


commission to allow the appeal, there 
is no automatic stay during the period 
between the judge’s denial of certifica- 
tion and the party’s filing of a petition 
for interlocutory appeal with the 
Commission. It is expected, however, 
that if a petition is going to be filed, it 
would be filed expeditiously to mini- 
mize this gap. Also, the judge may 
extend the stay beyond the time certi- 
fication is denied, although such an 
extension is not required. This para- 
graph does not limit the authority of 
judges or the Commission to grant 
stays beyond those provided automati- 
cally by the paragraph, including stays 
during appeals of rulings concerning 
issues other than trade secrets. 

Paragraph (f) informs parties that 
briefs on interlocutory appeals are 
governed by rule 91b. 


SECTION 2200.90 DECISION OF THE 
JUDGE 


The most important change pro- 
posed for this rule is the elimination 
of the 20-day reconsideration period 
between the mailing of the judge’s ini- 
tial decision to the parties and the 
filing of his report with the Commis- 
sion. This period was provided when 
§§ 2200.90 and 2200.91 were amended 
on December 15, 1974. 39 FR 40249 
(1974). The primary reason for the 
change proposed in the present rule is 
to shorten the time of processing Com- 
mission adjudications. 

The proposed rule also more explic- 
itly codifies the Commission’s holding 
in Gurney Industries, 74 OSAHRC 8/ 
A2, 1 BNA OSHC 1376, 1973-74 CCH 
OSHD para. 16,805 (No. 722, 1973) 
that a judge ‘‘makes” his report under 
section 12(j) of the Act (29 U.S.C. 
§661(i)) when it is received by the 
Commission. It substitutes the date of 
receipt for the date of docketing pro- 
vided by the current rule. The pro- 
posed rule would continue to provide 
definitions of the terms “report” -and 
“decision” as they are used in the Act. 

The proposed rule also reflects sev- 
eral style changes and the elimination 
of several redundant provisions in the 
present rule. Subparagraph (b)(2), for 
example, is redundant with § 2200.8(a), 
and subparagraph (b)(3) is redundant 
with section 12(j) of the Act. 

It is expected that the Commission 
will, in order to expeditiously provide 
parties with copies of the judge’s deci- 
sion, require that the judge provide 
the Commission with at least as many 
copies of his decision as there are par- 
ties. The Office of the Executive Sec- 
retary will date the copies and mail 
them to the parties the same day they 
are received. This was the policy and 
practice of the Commission before the 
adoption of the present rule. 
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SECTION 2200.91 PETITIONS FOR 
DISCRETIONARY REVIEW 


Paragraph (b) of the proposed rule 
would, if adopted, mark a return to 
the original version of § 2200.91(b), 37 
FR 20237 (1972). It requires that peti- 
tions for discretionary review be filed 
no later than the twenty-fifth day 
after the judge’s report is received by 
the Commission. The original twenty- 
five-day rule was revoked in 1974 when 
a twenty-day reconsideration period 
was added to §§ 2200.90 and 2200.91. It 
is now proposed that these rules be 
amended to revoke the twenty-day re- 
consideration period and reinstitute 
the twenty-five-day period for the 
filing of petitions. 

The Commission members have been 
troubled for some time by the fact 
that some parties file their petitions 
for discretionary review at or near the 
end of the thirty-day statutory review 
period. Not only do such filings make 
for hasty consideration of the petition 
at times, but they have obstructed the 
Commission’s effective use of a proce- 
dure intended to eliminate duplicative 
consideration of petitions by Commis- 
sion members. The Commission has in- 
stituted a precedure to review peti- 
tions in series. Review in series is not 
practical when petitions are received 
in the closing days of the statutory 
review period and such filings must be 
examined by each member simulta- 
neously in a tripling effort. 

A reinstitution of the twenty-five- 
day rule would not in any way limit 
the statutory right of each member to 
direct a judge’s decision. The major 
effect of the proposed rule will be that 
a party’s late filed petition will not be 
considered by the Commission mem- 
bers. A member may still upon his own 
motion direct review of the Judge’s de- 
sicion. 

The proposed rule also permits par- 
ties to file short memorandums rather 
than briefs with their petitions. It has 
been found that some parties file ex- 
tensive briefs which make expeditious 
consideration of the petition more dif- 
ficult. 

The rule on statements in opposition 
to petitions would be removed. It has 
been the Commission’s experience 
that such statements are rarely filed. 
While the Commission’s rules do not 
prohibit the filing of such statements, 
it was though unnecessary to make 
special provision for them. 


SECTION 2200.91b BRIEFS BEFORE THE 
CoMMISSION 


The new rule on briefs, as proposed, 
establishes a responsive briefing 
schedule similar to that employed in 
the United States Courts of Appeals. 
Responsive briefing aids the review 
process by narrowing and clarifying 
the issues before the Commission. 
Moreover, responsive briefing allows a 


PROPOSED RULES 


non-aggrieved party to specificaly ad- 
dress the contentions of the petition- 
ing party rather than having to face 
the difficult task of anticipating an 
opponent’s arguments. Under the pro- 
posal, responsive briefing does not 
apply where no petition for discretion- 
ary has been granted and a Commis- 
sion members has directed review on 
his own motion. In all other review 
matters where briefs may be requested 
by the Commission, including interloc- 
utory appeals, a briefing order consist- 
ent with this rule will be issued. 

A second import feature of the rule, 
as proposed, is the briefing request. 
The issuance of a briefing request will 
be correlated with the disposition of a 
particular matter so that the parties 
may submit up-to-date briefs incorpo- 
rating current commission case law. 

Because briefs will normally be re- 
quested at a time close to disposition, 
the timely filing of a brief is essential. 
Thus, the rule details the require- 
ments for and restrictions upon mo- 
tions for extensions of time. 

The rule, as proposed, requires a 
table of contents for all briefs in 
excess of 15 pages. A table of contents 
is an effective tool to aid a party in or- 
ganizing its arguments. It also assists 
the Commission in its review of a 
brief. The rule places a limit of 35 
pages on briefs unless the Commission 
permits otherwise. The limit is not in- 
tended to inhibit argument, but rather 
to foster the clear and concise presen- 
tation of a party’s contentions. When- 
ever it is apparent that a longer brief 
is necessary to address the issues, the 
requisite permission will be granted. 


SECTION 2200.100 SETTLEMENT 


The rule, as proposed, extensively 
amends the current rule on settle- 
ment. The objective of these amend- 
ments is to fulfill the mandate that 
parties be affored the opportunity to 
settle a dispute and to fully apprise 
the parties of the requirements for 
settlement. 

The rule, as proposed, notifies all 
parties that settlement may be pro- 
posed whenever a case is pending 
within the jurisdiction of the Commis- 
sion. The rule would codify the essen- 
tial requirements for a settlement pro- 
posal as previously established by 
Commission case law. “See, e.g., 
Dawson Brothers—Mechanical Con- 
tractors,” 75 OSAHRC 5/B8, 1 BNA 
OSHC 1024, 1971-73 CCH OSHD para. 
15,039 (No. 12, 1972). 

The proposed rule contains an im- 
portant amendment regarding service 
of the settlement proposal upon and 
notice tq affected employees. As pro- 
posed, the rule requires that each set- 
tlement proposal be served upon af- 
fected employees 10 days prior to the 
filing of the settlement proposal for 
approval. Thus, affected employees 
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will be afforded an opportunity to 
submit their views on the settlement. 
The incorporation of specific re- 
quirements into the rule, as proposed, 
should in no way be construed to limit 
the Commission’s authority to deter- 
mine whether approval of the settle- 
ment proposal is consistent with the 
provisions and purposes of the Occu- 
pational Safety and Health Act. 


SECTION 2200.100 WITHDRAWAL OF 
NOTICE OF CONTEST 


The proposal moves the rule govern- 
ing withdrawal out of subpart D gov- 
erning prehearing procedures because 
a motion to withdraw a notice of con- 
test may be filed at any stage of the 
proceedings. 

A motion to withdraw a notice of 
contest should not be based upon the 
exchange of promises that may be un- 
enforceable or may remain unknown 
to affected employees or other parties. 
Consequently, the rule, as proposed, 
contains two important amendments 
designed to preserve the important 
distinction between a motion to with- 
draw a notice of contest and a settle- 
ment. The rule requires that a motion 
to withdraw a notice of contest aver 
that it is made unilaterally; the 
motion must include a statement that 
no promise of another party has led to 
the motion. Furthermore, the rule 
clearly apprises parties that any ex- 
change of promises intended to termi- 
nate litigation shall be treated as a set- 
tlement and must therefore be submit- 
ted in accordance with § 2200.100. 


SUBPART M—SIMPLIFIED PROCEEDINGS 


The purpose of these proposed sim- 
plified rules is to eliminate unneces- 
sary paperwork, reduce expenses to 
the parties and the Agency, and make 
Commission adjudications less com- 
plex and time-consuming. It is hoped 
that the procedure is simple enough so 
that parties need not necessarily 
retain legal counsel to guide them 
through what might appear to be com- 
plex procedural rules. The Commis- 
sion looks upon the rules in subpart M 
as experimental. 

It is important to note that although 
the proposed simplified rules reflect 
the elimination of some procedural 
rights now granted by the Commis- 
sion’s rules, the proposed subpart M 
does not impinge upon the statutory 
rights of parties under the act or the 
Administrative Procedures Act. These 
statutory procedural rights are not af- 
fected by these proposed rules. 

Sections 2200.201, 2200.202, and 
2200.203(d) limit simplified proceed- 
ings to a class of cases arising under 
section 5(a)(2) of the act. Cases arising 
under section 5(a)(1), the “general 
duty” clause, are not subject to sub- 
part M, nor are the cases arising under 
the standards listed in table A of 
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§ 2200.202. The standards in table A 
are all “health” standards. Most, if not 
all of them, require engineering con- 
trols as a primary method of abate- 
ment and require personal protective 
equipment as a secondary measure. 
Cases involving such standards are un- 
usually complex and involve a certain 
amount of necessary discovery. Pam- 
phlets or copies of the Commission’s 
rules will be provided to contesting or 
petitioning parties early enough to 
enable them to decide whether the 
case is eligible and file a timely re- 
quest for simplified proceedings. 

Sections 2200.201 and 2200.203(a) 
permit only parties who have filed 
either a notice of contest (NOC) or a 
petition for modification of abatement 
(PMA) to choose simplified proceed- 
ings. Although all parties who have 
filed NOC’s or PMA’s in any one 
matter must agree to use simplified 
proceedings, the rules do not permit 
other parties to object once the choice 
has been made. The parties who initi- 
ate the proceedings should have the 
right to choose the rules for determin- 
ing the matter, so long as the rules 
chosen are fair to all. Also, an objec- 
tion procedure would unnecessarily 
complicate the matter. 

Section 2200.204 eliminates most 
pleadings. In the complaint, the Secre- 
tary alleges little more than what is 
set forth in the citation. Answers usu- 
ally deny the substantive portions of 
the complaint. The basic value of the 
Answer is to allege new matter, i.e., af- 
firmative defenses. In this regard, the 
Commission is concerned that the So- 
licitor may find himself at a disadvan- 
tage when faced with a respondent 
represented by counsel who, for what- 
ever reason, fails to disclose until .the 
conference-hearing certain affirmative 
defenses. Thus, we have required par- 
ties represented by counsel to file a 
statement of affirmative defenses. It is 
expected that during the discussion 
among parties to be held pursuant to 
§ 2200.205 the Solicitor will be able to 
determine the arguments to be made 
by a party appearing without counsel. 

The conference-hearing provided by 
§ 2200.206 is the heart of subpart M. 
This procedure is meant to be a flexi- 
ble too] permitting the parties and the 
judge to make it as much of a “‘confer- 
ence” or as much of a “hearing” as 
they deem necessary. In other words, 
within the framework of this subpart 
the parties have the right to make the 
procedure as informal or formal as 
they wish. Should the parties, or any 
single party, see the need for a hear- 
ing, as opposed to a proceeding more 
in the nature of a conference, a hear- 
ing shall be held and such a proceed- 
ing is intended to be an adjudicatory 
hearing consistent with section 10(c) 
of the Act (29 U.S.C. 659(c)) and the 
Administrative Procedure Act (5 


PROPOSED RULES 


U.S.C. 554 and 556). The rules of evi- 
dence, as indicated by § 2200.206(b), es- 
sentially are those that would prevail 
if the Commission relied completely 
upon the rule in 5 U.S.C. 556(d). 

The purpose of the summary of oral 
proceedings provided by § 2200.208 is 
to obviate in many cases a full tran- 
scription of the oral record taken by 
the reporter under § 2200.207. The re- 
porter’s stenographic or magnetic tape 
would be transcribed only if a party or 
the judge requests a transcript. The 
judge’s summary will be the record of 
the oral proceedings, however, unless 
it is objected to by a party. In that 
case, the record of the oral proceed- 
ings will be transcribed to the extent 
necessary and it will be the hearing 
record for the portions transcribed. 

Section 2200.210 limits a party’s 
right to discovery and eliminates inter- 
locutory appeals. A party wishing to 
have discovery under this subpart 
must make a substantial showing that 
such discovery is necessary. 

Under the authority of section 12(g) 
of the Occupational Safety and Health 
Act, Pub. L. 91-596 (29 U.S.C. 661(f)), 
the Commission proposes that 29 CFR 
part 2200 be amended in the manner 
set forth below. 


§ 2200.11 [Amended] 


1. In § 2200.11, paragraph (b) would 
be revoked and the designation (a) in 
paragraph (a) would be deleted. 


§ 2200.50 [Redesignated as § 2200.100a and 
Revised] 
2. Section 2200.50 would be redesig- 
nated as § 2200.100a and would be re- 
vised to read as follows: 


§ 2200.100a Withdrawal of notice of con- 
test. 


A party may move to withdraw its 
notice of contest at any stage of the 
proceedings. The motion shall include 
a statement that a promise of another 
party has not led to the motion to 
withdraw the notice of contest. The 
rule on settlements, § 2200.100, shall 
apply whenever a promise of another 
party has led to the party’s motion to 
withdraw. 


3. Section 2200.51(a) would be re- 
vised to read as follows: 


§ 2200.51 Prehearing conference. 


(a) At any time before a hearing, the 
Commission or the judge, on their own 
motion or on the motion of a party, 
may direct the parties or their repre- 
sentatives to exchange information or 
to participate in a prehearing confer- 
ence to consider settlement or matters 
which will tend to simplify issues or 
expedite the hearing. 


. a . 


4. Section 2200.75 would be revised 
to read as follows: 


§ 2200.75 Interlocutory appeals. 


(a) Generally. A judge’s interlocu- 
tory ruling may be appealed to the 
Commission only in the manner pre- 
scribed by this rule. 

(b) Certification. A party desiring to 
appeal from an interlocutory ruling 
shall file with the judge a written re- 
quest for certification of the appeal. 
The request and supporting docu- 
ments shall be filed within 5 days 
after receipt of the judge’s ruling from 
which appeal is sought. Responses to 
the request, if any, shall be filed 
within 5 days after service of the re- 
quest. The judge shall certify an inter- 
locutory appeal when the ruling in- 
volves an important question of law or 
policy about which there is substantial 
ground for difference of opinion and 
an immediate appeal of the ruling may 
materially expedite the proceedings. 

(1) Procedure after certification. Fol- 
lowing certification, the judge shall 
forward to the Executive Secretary 
the request for certification and sup- 
porting documents, responses filed by 
the other parties, the ruling from 
which appeal is taken, a copy of rele- 
vant portions of the record, and the 
judge’s order certifying the appeal. 

(2) Acceptance of certification—dis- 
cretionary. The Commission at any 
a may decline to accept a certifica- 
tion. 

(c) Petition for interlocutory appeal. 
Within 5 days following the receipt of 
a judge’s order denying certification, a 
party may file with the Commission a 
petition for interlocutory appeal. Re- 
sponses to the petition, if any, shall be 
filed within 5 days following service of 
the petition. The Commission will 
grant a petition for interlocutory 
appeal only in exceptional circum- 
stances where it finds (1) that the 
appeal satisfies the criteria for certifi- 
cation of an appeal set forth in para- 
graph (b) of this rule; (2) that there is 
a substantial probability of reversal; 
and (3) that there is a need for resolv- 
ing the law regarding the issues raised 
on appeal. 

(d) Denial without prejudice. The 
Commission’s action in declining to 
accept a certification or denying a pe- 
tition for interlocutory appeal shall 
not preclude a party from raising an 
objection to the judge’s interlocutory 
ruling in a petition for discretionary 
review. 

(e) Stay.—(1) Trade secret matters. 
The filing with a judge of a request to 
certify an interlocutory appeal of a 
ruling concerning an alleged trade 
secret shall stay the effect of the 
ruling: (i) Until the judge denies the 
request; or (ii) if the request is grant- 
ed, until the Commission declines to 
accept the certification or rules on the 
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appeal. The filing with the Commis- 
sion of a petition for interlocutory 
appeal of a ruling concerning an al- 
leged trade secret shall stay the effect 
of the ruling until the Commission 
denies the petition or rules on the 
appeal. 

(2) Other cases. In all other cases, 
the filing or granting of a request to 
certify an interlocutory appeal, or the 
filing or granting of a petition for in- 
terlocutory appeal shall not stay a 
proceeding or the effect of a ruling 
unless otherwise ordered. 

(f) Briefs. Should the Commission 
desire briefs on the issues raised by an 
interlocutory appeal, it will give notice 
to the parties. See § 2200.91b. 


5. Section 2200.90 would be revised 
to read as follows: 


§ 2200.90 Decision of the judge. 


(a) Contents. The decision of the 
judge shall include findings of fact, 
conclusions of law, and order. 

(b) Report; date of receipt. The judge 
shall transmit to the Commission a 
report consisting of a decision and the 
record. The Commission shall mark on 
the decision the date of receipt of the 
report, and issue copies of the dated 
decision to the parties. The date of re- 
ceipt_of the report is the date that the 
report is made withing the meaning of 
section 12(j) of the Act (29 U.S.C. 
661(i)). 


6. Section 2200.91 would be revised 
to read as follows: 


§ 2200.91 Petitions 
review. 


(a) Who may file; consequences of 
failure to file. A party aggrieved by 
the decision of a judge may file a peti- 
tion for discretionary review. 


Note.—An aggrieved party who fails to 
file a petition in accordance with this rule 
may be foreclosed from judicial review of 
any objection to the judge’s decision. Key- 
stone Roofing Co. v. Dunlop, 539 F. 2d 960 
(3d Cir. 1976). 


(b) When to file. The petition should 
be filed as early as possible to permit 
the fullest consideration. A petition 
filed later than the 25th day after the 
judge’s report is received by the Com- 
mission shall not be accepted. 


Note.—A Commission member may direct 
review of a judge’s decision only within the 
30-day period following the receipt of the 
judge’s report. 


(c) Contents of the petition. The pe- 
tition should contain a concise state- 
ment of the parts of the decision and 
order objected to and may be accom- 
panied by a short memorandum of 
points and authorities. Precise cita- 
tions to the record or legal authorities 
will assist in the review of the petition. 

(d) Four copies. Four copies of the 
petition shall be filed. 


for discretionary 
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(e) Denial of the petition. Failure to 
grant the petition within the 30 days 
following the receipt of the judge’s 
report shall be considered a denial of 
the petition. 

7. Subpart F would be amended by 
adding a new § 2200.91b, which would 
read as follows: 


§ 2200.91b Briefs before the Commission. 


(a) Request for briefs. The Commis- 
sion ordinarily will request the parties 
to file briefs on issues before the Com- 
mission. 

(b) Time for filing briefs. Unless the 
briefing notice provides otherwise, a 
party whose petition for review or for 
interlocutory appeal has been granted 
or whose interlocutory appeal has 
been certified shall file a brief within 
40 days after receipt of the briefing 
notice. All other parties shall file 
briefs within 30 days after the brief of 
the petitioning or appealing party has 
been served. If no petition for discre- 
tionary review has been granted and a 
member has directed review of a 
judge’s decision upon his own motion, 
all briefs shall be filed within 40 days 
after receipt of the briefing notice. Ad- 
ditional briefs shall not be allowed 
except by leave of the Commission. 

(c) Motion for extension of time for 
filing brief. An extension of time to 
file a brief shall not be granted except 
in extraordinary circumstances. A 
motion for extension of time to file a 
brief shall be filed within the time 
limit prescribed by paragraph (b) of 
this rule and shall include the follow- 
ing information: When the brief is 
due; the number and duration of ex- 
tensions of time that have been grant- 
ed to each party; the length of exten- 
sion being requested; the specific rea- 
sons for the extension being request- 
ed; and what assurance there is that 
the brief will be filed within the time 
extension requested. A motion for ex- 
tension of time to file a brief filed by 
an attorney shall be verified or sup- 
ported by an affidavit. 

(d) Consequences of late filing of 
brief. The Commission may decline to 
accept a brief that-is not timely filed. 

(e) Length of brief. Except by per- 
mission of the Commission, a brief 
shall contain no more than 35 pages of 
text. 

(f) Table of contents. A brief in 
excess of 15 pages shall include a table 
of contents. 

(g) Four copies. Four copies of a 
brief shall be filed. See § 2200.7(a). 


8. Section 2200.100 would be revised 
to read as follows: 


§ 2200.100 Settlement. 


(a) Policy. Settlement is permitted 
at any stage of the proceedings. Settle- 
ments submitted for consideration 
after the judge’s decision has been di- 
rected for review shall be filed with 
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the Executive Secretary. A settlement 
proposal shall be approved where it is 
consistent with the provisions and ob- 
jectives of the Act. 

(b) Requirements. Every settlement 
proposal shall include, where applica- 
ble, the following: 

(1) A motion to amend or withdraw 
the citation, notification of proposed 
penalty, notice of contest, or petition 
for modification of abatement; 

(2) A statement that payment of the 
penalty has been tendered or of a 
promise to pay; and 

(3) A statement that the cited condi- 
tion has been abated or of the date by 
which abatement will be accom- 
plished. 

(c) Service and notice. Settlement 
proposals shall be served upon repre- 
sented and unrepresented affected em- 
ployees in the manner prescribed for 
notices of contest in § 2200.7. This 
service shall be made at least ten days 
before filing the settlement proposal 
for approval. Proof of service shall ac- 
company the settlement proposal. 

9. A new subpart M would be added. 
Subpearts H through L are reserved. 
oa new subpart M should read as fol- 
ows: 


Subpart M—Simplified Proceedings 


Sec. 

2200.200 
2200.201 
2200.202 


Purpose. 
Application. 
Eligibility for simplified proceed- 


ings. 
2200.203 

ings. 
2200.204 
2200.205 
2200.206 
2200.207 
2200.208 


Request for simplified proceed- 


Filing of pleadings. 
Discussion among parties. 
Conference-hearing. 
Reporter present; transcripts. 
Summary of oral proceedings. 
2200.209 Decisions of the judge. 
2200.210 Miscellaneous. 


AutTHorirTy: See. 12(g) of the Occupational 
Safety and Health Act, Pub. L. 91-596 (29 
U.S.C. 661(f)). 


Subpart M—Simplified Proceedings 


§ 2200.200 Purpose. 


(a) The purpose of this subpart is to 
provide simplified procedures for re- 
solving contests under the Occupation- 
al Safety and Health Act of 1970, so 
that parties before the Commission 
may save time and expense while pre- 
serving fundamental procedural fair- 
ness. The rules shall be construed and 
applied to accomplish these ends. 

(b) Procedures: under this subpart 
are simplified in a number of ways. 
The major differences between these 
procedures and those provided in sub- 
parts A through G of the Commis- 
sion’s rules of procedure are the fol- 
lowing: (1) Pleadings generally are not 
permitted or required. Early discus- 
sions among the parties will inform 
the parties of the legal and factual 
matters in dispute and narrow the 
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issues to the extent possible. See 
§§ 2200.204 and 2200.205. (2) The use 
of a transcript is optional. The Judge’s 
summary will serve as the record of 
the oral proceedings unless a party 
disagrees with the summary. See 
§ 2200.208. (3) The Federal Rules of 
Evidence do not apply. 


§ 2200.201 Application. 


The rules in this subpart shall 
govern proceedings before an adminis- 
trative law judge when (1) the case is 
eligible for simplified proceedings 
under § 2200.202, and (2) all parties 
who have filed a notice of contest or 
petition for modification of abatement 
period request simplified proceedings. 


§ 2200.202 Eligibility for simplified pro- 
ceedings. 

A case is eligible for simplified pro- 
ceedings unless it concerns an alleged 
violation of section 5(a)(1) of the Act 
(29 U.S.C. 654(a)(1)) or an alleged fail- 
ure to comply with a standard listed in 
table A. 


TABLE A 


All standards listed are found in title 
29 of the Code of Federal Regulations. 


§ 1910.94 § 1910.96 

§ 1910.95 § 1910.97 

§§ 1910.1000 to 1910.1045, and any occupa- 
tional health standard that may be added 
to subpart Z of part 1910. 

§ 1926.52 § 1926.55 

§ 1926.53 § 1926.57 

§ 1926.54 § 1926.800(c) 


§ 2200.203 Request for simplified proceed- 
ings. 

(a) Who may request simplified pro- 
ceedings. A party who files a notice of 
contest or a petition for modification 
of abatement period may request sim- 
plified proceedings. 

(b) When to request. After the Com- 
mission receives a notice of contest or 
petition for modification of abate- 
ment, the Executive Secretary issues a 
notice indicating that the case has 
been docketed. A request for simpli- 
fied proceedings, if any, shall be filed 
within 10 days after the notice of 
docketing is received, unless the notice 
of docketing states otherwise. 

(c) How to request. A simple state- 
ment is all that is necessary. For ex- 
ample, “I request that the proceedings 
in this case be simplified” will suffice. 
The request must be filed with the Ex- 
ecutive Secretary and served in the 
manner prescribed for notices of con- 
test in § 2200.7. 

(d) Effect of the request. For those 
cases eligible under § 2200.202, simpli- 
fied proceedings are in effect when: 
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(1) A notice of contest is filed by 
only one party and that party requests 
simplified proceedings; 

(2) Notices of contest are filed by 
two or more parties and all such par- 
ties request simplified proceedings; or 

(3) A petition for modification of 
abatement is filed and the filing party 
requests simplified proceedings. 


§ 2200.204 Filing of pleadings. 


(a) Complaint and answer. There 
shall be no complaint or answer in 
simplified proceedings. If the Secre- 
tary has filed a complaint under 
§ 2200.33, a response to an employee 
contest under § 2200.35, or a response 
to a petition under § 2200.34, the com- 
plaint or response shall be disregard- 
ed. 

(b) Statement of affirmative de- 
fenses. A party may raise affirmative 
defenses. If a party is represented by 
counsel and wishes to raise affirmative 
defenses, the party shall file a state- 
ment describing the defense within 15 
days after the request for simplified 
proceedings is filed. The statement 
shall be filed and served in accordance 
with § 2200.7. 

(c) Motions. A primary purpose of 
simplified proceedings is to eliminate, 
as much as possible, motions and simi- 
lar documents. A motion will not be 
viewed favorably if the subject of the 
motion may be adequately discussed 
during the conference-hearing or has 
not been first discussed among the 
parties. 


§ 2200.205 Discussion among parties. 


Within a reasonable time before the 
conference-hearing, the parties shall 
meet, in person or by telephone, and 
discuss the following: Settlement of 
the case; the narrowing of issues; an 
agreed statement of issues or facts; 
witnesses and exhibits; and any other 
pertinent matter. 


§ 2200.206 Conference-hearing. 


(a) The judge shall schedule and 
preside over a conference-hearing. At 
the conference-hearing, the parties 
shall report to the judge the agree- 
ments they have reached and the 
status of their discussion. The judge 
may hear oral testimony and receive 
other evidence. Each party shall have 
a right to conduct cross-examination. 

(b) Evidence. Oral or documentary 
evidence may be received, but the 
judge may exclude irrelevant or 
unduly repetitious evidence. 

(c) Oral and written argument. Each 
party may present oral argument. 
Written argument may not be filed 
unless the judge is notified by a party 
at the conference-hearing that written 
argument will be filed. Upon notifica- 


tion, the judge shall set a schedule for 
the prompt filing of written argument. 


§ 2200.207 Reporter present; transcripts. 


A reporter shall be present at the 
conference-hearing to record the pro- 
ceeding. An official transcript of the 
proceeding shall not be prepared 
unless it is requested by the judge, or 
unless a party orders the transcript 
from the reporter at the party’s own 
expense. 


§ 2200.208 Summary of oral proceedings. 


After the conference-hearing, the 
judge shall promptly prepare a sum- 
mary of the oral proceedings. The 
summary shall be issued to the parties 
for their proposed corrections and ad- 
ditions. The summary shall be the 
record of the oral proceedings unless 
proposed corrections and additions are 
filed within 10 working days of the 
date of issuance or a period set by the 
judge. If the parties are unable to 
agree upon corrections and additions, 
the disputed portions of the confer- 
ence-hearing shall be transcribed and 
filed as an appendix to the judge’s de- 
cision. The summary and the parties’ 
proposed corrections and additions 
shall be included in the official record. 


§ 2200.209 Decision of the judge. 


At the conference-hearing the judge 
may announce a tentative decision. 
After the conference-hearing, the 
judge shall issue a written decision. 


§ 2200.210 Miscellaneous. 


(a) Discovery. Discovery, including 
requests for admissions, shall not be 
allowed except by order of the judge 
as a result of a prehearing conference. 

(b) Interlocutory appeals not permit- 
ted. Appeals to the Commission of a 
ruling made by a judge which is not 
the judge’s final disposition of the 
case are not permitted. 


(c) Applicability of subparts A 
through G. Sections 2200.6, 2200.33, 
2200.34(d)(4), 2200.35, 2200.36, 2200.38, 
2200.72, 2200.75, and 2200.76 shall not 
apply to simplified proceedings. All 
other rules contained in subparts A 
through G of the Commission’s rules 
of procedure shall apply when consist- 
ent with the rules in this subpart gov- 
erning simplified proceedings. 


Signed this 14th day of August 1978. 


TIMOTHY F. CLEARY, 
Chairman. 

FRANK R. BARNAKO, 
Commissioner. 

BERTRAM R. COTTINE, 
Commissioner. 
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